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Court of Appeals of the District of Columbia 


No. 4959. j 

Evergreen Cemetery Company, Appellant, 

vs. 

Commissioner of Internal Revenu^. 


1 Docket No. 14272. j 

Evergreen Cemetery Company, 601 Majestic I^ldg., Detroit, 

Mich., Petitioner, i 

v. j 

Commissioner of Internal Revenue, Respondent. 

i 

Appearances: 

For Taxpayer: T. H. Amick, C. P. A., Johln F. Hughes, 
Esq. 

For Comm’r: E. C. Olgive, Esq., M. N. Fishjer, Esq. 

Docket Entries. j 

1926. 

April 24. Petition received and filed. j 

May 1. Copy of petition served on Solicitor). 

“ 1. Notification of receipt mailed taxpayer. 

June 2. Answer filed by Solicitor. 

“ 29. Copy of answer served on taxpayer. General 

Calendar. 

Sept. 27. Application for order to take depositions filed by 
taxpayer. j 

Oct. 4. Order to take depositions signed aiid filed by tax¬ 
payer. 

Nov. 5. Depositions of H. F. Corsaut, et ajl. filed. Copy 
served. 

“ 6. Copy of depositions served on G. C(. 

1—4959a 



9 

^4 


EVERGREEN CEMETERY CO. VS. COM. INT. REV. 


1928. 

Feb. 20. Hearing set 5/24/28. 

May 24. Hearing had before Mr. Milliken on merits. Sub¬ 
mitted on record. Briefs due in 30 days. 
June 1. Transcript of hearing of May 24,1928 filed. 

44 11. Brief filed by taxpayer. 

44 22. Memorandum brief filed by G. C. 

Sept. 28. Findings of fact and opinion rendered. Judg¬ 
ment will be entered for the Comm’r. 

44 29. Order of redetermination, entered. 

1929. 

Mar. 7. Order fixing bond in amount of $25,000, entered. 
Mar. 25. Stipulation of venue filed. Ct. of Appeals of 
D. C. 

44 25. Petition for review by Ct. of Ap. of D. C. with 

assignments of error filed by taxpayer. 

44 25. Proof of service filed. 

Apr. 13. Notice of appearance of John F. Hughes as coun¬ 
sel for taxpayer filed. 

44 26. Pnecipe filed by taxpayer. 

44 26. Proof of service filed. 

Now, May 11,1929, the foregoing Docket Entries certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

2 Filed Apr. 24, 1926. 

United States Board of Tax Appeals. 

Docket No. 14272. 

Appeal of Evergreen Cemetery Association, 601 Majestic 

Building, Detroit, Michigan. 

Petition. 

The above-named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue as 
set forth in his deficiency letter 4 4 IT :E :SM-60D, JCY-D- 


EVERGREEN CEMETERY CO. VS. COM. INT. REV. 3 

25927’’ dated February 23, 1926, and as the basis of its 
appeal sets forth the following-: 

I j 

The taxpayer is a Michigan corporation wjth principal 
office at Detroit, Michigan. 

II l 

i 

The deficiency letter (a copy of which is attached) was 
purported to have been mailed to Taxpayer on February 
23, 1926, and states a deficiency of $13,866.17. 

hi ! 

i 

The taxes in controversy—$13,866.17—are | income and 
profits taxes for the year ended December 31, |1921. 

IV . ! 

In determining the tax contained in the said defi- 
3 ciency letter, the Commissioner of Internal Revenue 
has committed the following errors: 

m ^ I 

(1) In determining taxpayer’s taxable net income for the 
year 1921, the Commissioner has overstatedj the income 
realized from the sale of mausoleum crypts through the 
erroneous assumption that contracts to sell at a future date 
constituted sales for the year 1921. 

(2) In determining taxpayer’s taxable net hjcome for the 
year 1921, the Commissioner has overstatecj the income 
realized from the sale of mausoleum crypts b\j including in 
gross income for the year, gains to be realized in future 
years on sales made in 1921 on the installment sales basis. 

(3) In determining taxpayer’s taxable net income for the 
year 1921, the Commissioner has failed to allpw as deduc¬ 
tions from gross income the following expenses incurred 
and paid by taxpayer in securing sales of mausoleum crypts 
for the year 1921, to wit: 


Salesmanager’s salary.$1,700.00 

Commissions to Solicitors.].. 5,520.00 

Postage.... 54.14 

Advertising .'. 315.27 

Miscellaneous Expenses.j .. 100.34 


Total .. . 
2—1959a 


$7,689.75 
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Y. 

The facts upon which Taxpayer relies as a basis for its 
appeal, are as follows: 

Taxpayer was, during the year 1921 and for many years 
prior thereto, engaged in the operation of a cemetery in the 
City of Detroit, Michigan. 

During the year 1920, taxpayer began the construction 
of a mausoleum the crypts and rooms of which were to be 
sold to the public for burial purposes. 

4 Simultaneously with the beginning of building op¬ 

erations the taxpayer organized a selling force and 
sent solicitors out to sell crypts to the public. 

These salesmen went from house to house interviewing 
prospective purchasers and whenever an individual evinced 
a desire to acquire space in the mausoleum he was required 
to sign a formal application agreeing to purchase the de¬ 
sired space. A large number of these applications were so 
signed up during the year 1920 and a still larger number 
during the year 1921. 

The application provided, among other things, that the 
applicant would pay the stated price in installments, contin¬ 
gent upon the progress made in the construction of the 
mausoleum. 

The Commissioner has regarded all of these applications 
as contracts completed in the year 1921 and, therefore, con¬ 
stituting income for that year. 

A large number of the applications entered into were 
never carried out by the applicants—no money was ever 
paid and no delivery made of the subject matter. 

A considerable number of the applications which did 
finally terminate into sales, were upon the so-called install¬ 
ment sales basis, i. e. less than 25% of the full sale price 
was received during the taxable year and the remainder 
was, or is being, paid in numerous small installments. 

The following expenditures were made during the year 
1920 in connection with the securing of the above men¬ 


tioned applications: 

Salesmanager’s salary. $1,700.00 

Commission to solicitors . 2,623.00 

Postage. 54.14 

Advertising. 315.27 

Miscellaneous Expenses... 100.34 


Total. $4,792.75 
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5 The following expense was incurred during the 
year 1920 (but paid during 1921) in connection with 

the securing of the above mentioned applications: Com¬ 
mission to Solicitors, $2,897.00. 

The mausoleum hereinbefore mentioned whs completed 
and made available to the patrons thereof during the year 
1921. There was no income of any kind from tlje mausoleum 
prior to the year 1921. 

vl ; 

The taxpayer, in support of its appeal, relies upon the 

following propositions of law: | 

■ 

(1) Revenue Act of 1921—Section 213. 

i 

That for the purpose of this title (except as otherwise 
provided in section 233) the term “gross income’’— 

(a) Includes gains, profits, and income derived from 
* * * sales, or dealings in property, whether real or per¬ 

sonal, growing out of the ownership or use bf or interest 
in such property. | 

(2) Revenue Act of 1926—Section £212. 

( d ) Under regulations prescribed by the iCommissioner 
with the approval of the Secretary, a person jwho regularly 
sells or otherwise disposes of personal property on the 
installment plan may return as income therefrom in any 
taxable year that proportion of the installment payments 
actually received in that year which the total'profit realized 
or to be realized when the payment is completed, bears to 
the total contract price. In the case (1) oiJ a casual sale 
or other casual disposition of personal property for a price 
exceeding $1,000.00 or (2) of a sale or othed disposition of 
real property, if in either case the initial payments do not 
exceed one-fourth of the purchase price, the income may, 
under regulations prescribed by the Commissioner with the 
approval of the Secretary, be returned on ttie basis and in 
the manner above prescribed in this subdivision. 

6 Revenue Act of 1926—Section 1^08. 

The provisions of subdivision (d) of section 212 shall be 
retroactively applied in computing income under the pro- 
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visions of the Revenue Act of 1916, the Revenue Act of 
1917, the Revenue Act of 1918, the Revenue Act of 1921, or 
the Revenue Act of 1924, or any of such Acts as amended. 
Any tax that has been paid under such Acts prior to the 
enactment of this Act, if in excess of the tax imposed by 
such Acts as retroactively modified by this section, shall, 
subject to the statutory period of limitations properly ap¬ 
plicable thereto, be credited or refunded to the taxpayer as 
provided in section 284. 


(3) Revenue Act of 1921—Section 212. 

(b) The net income shall be computed upon the basis of 
the taxpayer’s annual accounting period (fiscal year or cal¬ 
endar year, as the case may be) in accordance with the 
method of accounting regularly employed in keeping the 
books of such taxpayer; but if no such method of account¬ 
ing has been so employed, or if the method employed does 
not clearly reflect the income, the computation shall be 
made upon such basis and in such manner as in the opinion 
of the Commissioner does clearly reflect the income. 


Revenue Act of 1921—Section 234. 

That in computing the net income of a corporation sub¬ 
ject to the tax imposed by section 230 there shall be allowed 
as deductions: 

(1) All the ordinary and necessary expenses paid or in¬ 
curred during the taxable year in carrying on any trade or 
business. 


Revenue Act of 1921—Section 200. 

That when used in this title— 

(4) The term “paid,” for the purposes of the deductions 
and credits under this title, means “paid or accrued” or 
“paid or incurred,” and the terms “paid or accrued” and 
“paid or incurred” shall be construed according to the 
method of accounting upon the basis of which the net in¬ 
come is computed under Section 212. 
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Wherefore the Taxpayer respectfully prajfs that this 
Board may hear and determine its appeal. 

J. H. AMICK. 

J. H. AMICK, C. P. Al., 

1731 First National Bank 
Bldg., Detroit, Michigan, 
Attorney for Taxpayer. 

i 

7 State of Michigan, 

County of Wayne, ss: j 

Manley D. Davis, being duly sworn, says that he is the 
Secretary of the Evergreen Cemetery Association, the tax¬ 
payer named in the foregoing petition, and a^ such officer 
is duly authorized to verify the foregoing petition; that he 
has read the said petition, and is familiar with the state¬ 
ments therein contained, and that the facts therein stated 
are true, except such facts as are stated to be uftpon informa¬ 
tion and belief, and those facts he believes td be true. 

MANLEY t>. DAVIS. 

I 

Sworn to before me this 23 day of April, 1926. 

[Seal of A. M. Mras, Notary Public, Waynd County, 

Mich.] 

A. M. ilRAS, 
Notary Public. 

My commission expires Nov. 9, 1928. | 

i 

] 

8 Treasury Department, Washington. 

j 

IT :E :SM-60D. ! 

JCY-D-25927. 

February 23, 1925. 

Evergreen Cemetery Association, 

501 Majestic Building, 

Detroit Michigan. 

. 

Sirs: 

■ 

An audit of your income and profit tax returns for the 
year 1921, has resulted in the determination of a deficiency 

3—4959a 
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in tax of $13,866.17, as shown by bureau letter dated De¬ 
cember 21, 1925. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days form the date 
of mailing of this letter within which to file an appeal con¬ 
testing in whole or in part the correctness of this determi¬ 
nation. Any, such appeal must he addressed to the United 
States Board of Tax Appeals, Washington, D. C., and must 
be mailed in time to reach that Board within the 60 Day 
period. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the Board of Tax Appeals and has not done so 
within the 60 days prescribed and an assessment has been 
made, or where a taxpayer has appealed and an assessment 
in accordance with the final decision on such appeal has 
been made, no claim in abatement in respect of any part of 
the deficiencv will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the enclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington,) D. C., for the attention of IT :E :SM-60D-JCY- 
D-. In the event that you acquiesce in a part of the deter¬ 
mination, the agreement should be executed with respect to 
the items agreed to. 

Respectfully, 

D. H. BLAIR, 
Commissioner, 

(Signed) By C. R. NASH, 

Assistant to the Commissioner. 

Inclosures: Statements, Agreement—Form A. 

9 Statement. 


IT-E :SM-60D. 

JCY-D-25927. 

In re Evergreen Cemetery Association, 501 Majestic 
Building, Detroit, Michigan. 


Deficiency 

Year. in tax. 

1921.$13,866.17 
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Reference is made to your protest dated December 29, 
1925, against the denial of your application for assessment 
of your profits tax for the year 1921, under the provisions 
of Section 326 of the Revenue Act of 1918, as set forth in 
Bureau letter dated December 21, 1925. 

After a careful review of your protest and all the evi¬ 
dence submitted in support of your contentions, you are 
advised that the Bureau holds that the inconte from the 
sale of certain mausoleum crypts, approximating $53,000.00, 
was properly included in income for the year 1921, and that 
no abnormality affecting -ither your capital or income has 
been disclosd wdiich would bring your case within the scope 
of paragraph (d) of Section 327. 

The deficiency in tax of $13,866.17, of which you vrere ad¬ 
vised in Bureau letter dated December 21, 1925, is, there¬ 
fore, sustained. 

A copy of this letter has been furnished your representa¬ 
tives, Amick and Spicer, 1731 First National Bank Build¬ 
ing, Detroit, Michigan. 

10 Treasury Department, Washington. 


IT :CA :2446-ll. 

Juije 18, 1925. 

Evergreen Cemetery Association, 

501 Majestic Building, 

Detroit Michigan. 

Sirs: 


Reference is made to your request dated May 27, 1925 
that your profits tax for the year 1921 be corhputed under 
Sections 327 and 328 of the Revenue Act of lijl8. 

Before consideration can be given your application, there 
must be a final determination of vour net income. There- 

i 

fore, it will be necessary for you to advise thi^ office within 
ten days from the date of this letter of your acquiescence 
in the following determination of your net income disclosed 
by the attached statement, or exceptions, if any, which you 
take thereto. 


Respectfully, 


J. G. BRIGHT, 

Deputy Commissioner , 
By L. C. FOUNTAIN, 

Chief of Section . 



Enclosure: Statement. 
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11 Statement. 

IT :CA :2446-ll. 

In re Evergreen Cemetery Association, 501 Majestic Building, Detroit, 

Michigan. 

1921. 


Net Income reported. $47,S63.S7 

Adjustments resulting in additions to net income reported by 
Revenue Agent. 10,457.S7 

Corrected Net Income. 5S,321.74 

Invested Capital. 

Capital Stock. 224,160.00 

Less: 

Surplus Adjustment. S76.S23.4S 

Dividends paid, prorated. 4,114.72 

1920 Tax, corrected prorated. 276.37 

Adjustment, cost of Sales, 1920 . 235.40 

Inadmissibles . 278.31 

- S1.72S.2S 

Corrected Invested Capital. 142,431.72 


Computation of Tax. 1921 Rates. 

Excess Profits Tax. 

Net Income as corrected. $58,321.74 

Invested Capital.. 142,431.72 

Variable Deduction, S%. $11,394.54 

Specific deduction. 3,000.00 


Total Deductions.. 14,394.15 

Percentage of capital. Income. Deduction. Balance. Rate. Tax. 

20% ...$2S,4S6.34 $14,391.54 $14,091.S0 20% $2,S18.36 

Balance... 29,S35.40 . 29,S35,40 40% 11,934.16 

Totals .$5S,321.74 $14,394.54 $43,927.20 $14,752.52 


12 Income Tax. 


Total Net Income. $5S,321.S4 

Less Excess Profits Tax. 14,752.52 

- $14,752.52 

Balance Taxable at 10%. 43,569.32 4,356.93 

Total ... $19,109.45 

Less tax previously Assessed, original Return. 5,243.2S 

Deficiency in tax. $13,S66.17 
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With the exception of the computation of total tax, tjhe supplemental 
report of the Revenue Agent dated March 30, 1925, a copy of which has 

been furnished you, is accepted. 

■ 

Now, May 11, 1929, the foregoing Petition certified fronl the record as a 
true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D.'GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

13 Filed Jun. 2, 1926, United States Board of Tax 

Appeals. 

i 

United States Board of Tax Appeals. 


Docket No. 14272. 


Evergreen Cemetery Association, Detroit, Michigan, Pe¬ 
titioner, 

V. [ 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, bjf his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
for answer to the petition of the above-naibed taxpayer, 
admits and denies as follows: 

(1) Admits the allegations contained in paragraph I of 
the petition. 

(2) Admits the allegations contained in paragraph II of 
the petition. 

Ill 


(3) Admits the allegations contained in 


paragraph 


of the petition. 

(4) Denies that he committed any of the errors alleged 
in paragraph IV of the petition. 

(5) Admits that the taxpayer was, during the year 1921 
and prior thereto, engaged in the operation of a cemete: v 
in Detroit, Michigan; that in 1920 the taxpayer began tl e 
construction of a mausoleum, the crypts and rooms of whi( li 
were to be sold to the public; that at or abouj: the beginnir g 
of building operations attempts were madei to sell to the 
public; that agreements to purchase were Signed by pur¬ 
chasers during 1920 and 1921 as alleged in the petition; 
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and that payments were made contingent upon and in ac¬ 
cordance with the progress made in construction of the 
mausoleum. 

Denies that the Commissioner regarded all of these so- 
called applications as contracts completed in the year 1921 
except in so far as such contracts were completed; that a 
large number of the applications entered into were 
14 never carried out and no money paid thereon; that 
the sales made were installment sales, that is, less 
than 25% of the full sale price was received during the tax¬ 
able year; that expenditures totaling $4,792.75 were made 
in the year 1920 in connection with securing applications or 
contracts of sale; and that expenses amounting to $2,897 
for alleged commissions to Solicitors were incurred in 1920 
and paid in 1921. 

Admits that the mausoleum was completed and made 
available to the patrons thereof during the year 1921. 

(6) Denies, generally and specifically, each and every 
allegation ini the taxpayer’s petition contained not herein¬ 
before admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GREGG, 

General Counsel , Bureau of Internal Revenue. 

Of Counsel: 

M. N. FISHER, 

Special Attorney , Bureau 
of Internal Revenue. 

Now, May 11, 1929, the foregoing Answer certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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i 

15 United States Board of Tax Appeals. 

Docket No. 14272. ..! 

i 

Evergreen Cemetery Association, Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated September 28, 192^. 

i 

_ 

Where crypts in a mausoleum were sold |ihe payments 
therefor to be made at specified times as the building pro¬ 
gressed, and where, in case of nonfulfillmefit of the con¬ 
tract by the purchaser, all payments made ^ere forfeited 
as liquidated damages, and where the book^ of the seller 
were kept on an accrual basis, Held that all Such payments 
constituted taxable gross income as of the idate they be¬ 
came due or payable, irrespective of when title was con¬ 
veyed or possession granted. 

. | 

J. H. Amick, C. P. A., for the petitioner. 

E. C. Algire, Esq., and M. N. Fisher, Es^., for the re¬ 
spondent. | 

i 

. 

This proceeding involves the redetermination of a defi¬ 
ciency in income and profits taxes for the icalendar year 
1921 in the amount of $13,866.17. Petitioner ^sserts that re¬ 
spondent erred (1) in determining that certain contracts 
to sell mausoleum crypts and rooms at future dates consti¬ 
tuted sales in the year 1921; (2) in refusing to hold that 
said sales were not taxable on the installment basis and 
(3) in refusing to allow as deductions from gross income 
certain expenses incurred in securing sales!of mausoleum 
crypts and rooms. Contention (2) was abandoned by peti¬ 
tioner at the hearing and petitioner has produced no evi¬ 
dence in support of contention (3) and in tlfe brief filed in 
its behalf states that no consideration need!be given to it. 

A true copy. Teste: 

i 

{Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U . S. Board of Tax Appeals. 
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16 Findings of Fact. 

Petitioner is a. Michigan corporation with its principal 
office at Detroit, Michigan, and was during the year 1921 
and prior thereto engaged in the operation of a cemetery 
in Detroit. In the year 1920 petitioner began the con¬ 
struction of a mausoleum, the crypts and rooms of which 
were to be sold to the public. In 1920 and before the con¬ 
struction of the building had started, petitioner through 
salesmen solicited contracts of purchase on the following 
form: 


The Evergreen Cemetery Association, Detroit, Mich. 

Communitv Mausoleum. 

Evergreen Cemetery, Detroit, Mich. 

Detroit, Mich., 10/13/1920. 

I, the undersigned, do hereby subscribe for and purchase 
from the Evergreen Cemetery Association, of Detroit, 
Mich., Crypts Nos. 292 in the Community Mausoleum to be 
erected in The Evergreen Cemetery at Detroit, Mich., plans 
and specifications of which are now on file with the Ceme¬ 
tery Trustees, and I agree and promise to pay to The 
Evergreen Cemetery Association, or order, for said crypts, 
the sum of Three hundred and fifty Dollars ($350.00) in 
equal quarterly payments as follows: thirty (30%) per 
cent of the above amount on ten day demand, but not be¬ 
fore the foundations for the building are started; thirty 
(30%) per cent, on ten day demand, but not before the ex¬ 
terior walls are started; thirty (30%) per cent on ten day 
demand, but not before the roof is started; and the re¬ 
maining ten (10%) per cent on ten day demand after the 
building is completed; it being understood that a published 
statement by the Cemetery Trustees in local newspapers, 
certifying the fulfillment of each specific part of the con¬ 
struction as herein mentioned, shall be considered by me 
as ample proof that the same has been done, and The Ever¬ 
green Cemetery Association entitled to that respective pay¬ 
ment. 
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It is mutually understood and agreed thfct should the 
construction of the building not be started before May 30, 
1921, this contract shall become null and vpid, and it is 
further agreed that upon any failure on my part to carry 
out the terms herein set forth, all payment^ made by me 
shall be forfeited to The Evergreen Cemeteijy Association 
as liquidating damages. Certificate of ownership 
17 will be given upon final payment. No agreements or 
verbal statements other than showm o|n face of this 
contract shall be binding, except when made in writing and 


signed by an officer of The Evergreen Cemptery Associa¬ 
tion. 


(Signed) 


(?) Purchaser 


Address: 


THE EVERGREEN CEMETERY 
ASSOCIATION, 

(Signed) Per A. L. BEARCE, 

Solicitor. 

Make checks payable to The Evergreen Cemetery Asso¬ 
ciation. 

Upon the making of the final payment petitioner issued 
to the purchaser a Certificate of Ownership upon the fol¬ 
lowing form: 

Certificate of Ownership. 

Know r all men by these presents that The Evergreen 
Cemetery Association, a Michigan Corporation, the 
grantor, for and in consideration of the surd of — Dollars, 
to it paid by-, the grantee, does hereby grant, bar¬ 

gain, sell and convey to the said grantee, —}- heirs and as¬ 
signs forever, as a place of burial for the human dead, the 
use of Crypt numbered — in the Community Mausoleum 
erected by said grantor, in the Evergreen (^emetery, situ¬ 
ated in the City of Detroit, County of Wayne, and State 
of Michigan, together with all the appurtenances thereunto 
belonging. 

To have and to hold the use of the above granted Crypt 
to the said grantee, — heirs and assigns fprever, subject, 
however, to the law’s of the state, and to the conditions and 
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restrictions contained in the rules and regulations of 
The Evergreen Cemetery Association now in force, or 
which may hereafter be adopted and the said grantor hereby 
covenants to and with the said grantee, — heirs and as¬ 
signs, that it is lawfully seized of the above granted prem¬ 
ises, and has good right to sell and convey the use of the 
same for the purposes above expressed. 

In testimony whereof, said The Evergreen Cemetery As¬ 
sociation has caused its corporate name to be signed, and 
its corporate seal affixed hereto by its proper officers there¬ 
unto duly authorized, this — dav of-, A. D. 192-. 

THE EVERGREEN CEMETERY 
ASSOCIATION, 

By-, Pres. 

Attest: 

-, Secy. 

Signed and acknowledged in presence of 


18 Before me, the undersigned authority, personally 
appeared-, President, and-, Secre¬ 

tary, of The Evergreen Cemetery Association, who ac¬ 
knowledged that they did execute the foregoing instrument 
in behalf of said corporation, and that the same is their free 
act and deed as such officers, and the free act and deed of 
said corporation. 

Witness mv hand and official seal this — day of-, A. 

D. 192-. 


Notary Public. 

By the end of 1921 petitioner had sold crypts and rooms 
in the mausoleum under contracts on the above form of 
contract for a total sales price of $160,900. Of this amount 
contracts with a total sales price of $53,325 were entered 
into in the year 1920. Petitioner kept its books upon an 
accrual basis and credited therein during the year 1921 the 
total sales price of $160,900 to profit and loss. No for¬ 
feiture was incurred by any purchaser during the years 
1920 and 1921. Respondent determined that the total 
cost of the crypt and rooms sold was $86,681.45 and that 
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the gross profit was $71,218.55. Sales contracts totaling 
$44,600 were fully paid up by the end of 1921. The total 
cost of the crypts, which were fully paid for at the end of 
1921 as shown by petitioner’s books, amounted to $24,- 
095.90. The mausoleum was completed and). available to 
patrons in the year 1921. 

Opinion. 

Milliken : Petitioner kept its books of account on an ac¬ 
crual basis and credited therein for the year T921 the total 
contract price of all contracts entered into in 1920 and 
1921, the amount of which was $160,900. Tl^is is a proper 
method of accounting provided under the |circumstances 
of this case these various amounts so accrued became due 
or payable in 1921. By the terms of his contract each pur¬ 
chaser became bound to pay thirty per cent of the 
19 agreed price on ten days’ demand but not before the 
foundations were started; thirty per cent on ten days’ 
demand but not before the exterior walls were started; thirty 
per cent on ten days’ demand but not before the roof was 
started; and the final ten per cent on ten day|s ’ demand but 
not before the building was completed. Uppn the happen¬ 
ing of each of these events petitioner had the immediate 
and unrestricted right to recover the installment then due. 
Whether the recovery of the last installment was dependent 
upon the tendering of a Certificate of Ownership is imma¬ 
terial for tax purposes, since it was withifi the power of 
petitioner to make such tender. The payments when made 
at once became the absolute property of petitioner. 

The next question is did the total amount pf $169,900 fall 
due in the year 1921? Such is the determination of re¬ 
spondent and petitioner so entered these itexfis on its books. 
We cannot say that both petitioner and respondent were 
in error since we are not informed when any of the par¬ 
ticular steps recited in the contract were taken. All we 
know is that petitioner began construction iiji 1920 and that 
the building was completed in 1921. We kipw that all in¬ 
stallments on contracts entered into in 1921 became due 
and payable in that year. We do not kncjw whether ten 
days elapsed in 1920 after the foundation was started or 
when petitioner gave the first or any of the other notices. 
In the absence of evidence on these points wfe are compelled 
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to approve respondent’s determination, especially as it is 
in harmony with petitioner’s accounting method. It may 
be that the foundation for the mausoleum was laid in 1920 
and petitioner became entitled to or did receive the pay¬ 
ments due upon the occurrence of such contingency— 

20 we have searched the record without avail to deter¬ 
mine if any payments represented in the $160,900 

were due or received by ptitioner in 1920. It is also true 
that some of the contracts were cancelled and that no sums 
of money were received thereon. However, if such hap¬ 
pened in either 1920 or 1921 we were not informed. It may 
also be that the cost of the mausoleum determined by the 
respondent was too low, but petitioner has supplied us 
with no convincing proof in refutation thereof. We can¬ 
not supply these omissions in the evidence. 

Petitioner asserts that nothing received by it on these 
contracts became taxable income until either the title was 
conveyed or the purchaser placed in possession, and in sup¬ 
port of this contention cites Abraham B. Johnson , 7 B. T. 

A. 820 and North Texas Lumber Company , 7 B. T. A. 1193. 
The facts in those proceedings bear no resemblance to the 
facts in this proceeding and what was said in those opin¬ 
ions is not applicable to the facts in this case. In Abraham 

B. Johnson, supra, the facts in effect were that a contract 
entered into in 1916 provided for the sale of a ship then 
under charter party, for the immediate payment of ten per 
cent of the purchase price and the payment of the remain¬ 
der after the expiration of the charter party and upon 
delivery of the ship, the ship to remain at the risk of the 
seller until delivery, with the further provision that the 
initial payment was to be returned to the purchaser in the 
event of the loss or nondelivery of the ship. The ship was 
delivered and the final payment made in 1917 and we held 
that the gain from the sale was taxable in that year. While 
that contract was binding and a suit in the nature of spe¬ 
cific performance might have been maintained, it is clear 

that the seller could not have recovered the remain- 

21 ing* unpaid purchase price until the delivery of the 
ship. In North Texas Lumber Company , supra , we 

held that gain! from a sale was taxable in 1917 and were 
careful to point out that no action could have been main¬ 
tained in 1916 for the purchase price. A vital difference 
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between the facts in those proceedings and thife is that here 
petitioner had the right to retain all payments made as 
liquidated damages. Under petitioners theory it would 
not be taxable on any payment received and v^hich it could 
forever retain until it at its own good will tendered a Cer¬ 
tificate of Ownership. Such a theory is clearly untenable. 
Judgment will be entered for the respondent. 

Now, May 11, 1929, the foregoing Findings of Fact & 
Opinion certified from the record as a true popy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

| 

22 United States Board of Tax Appeals^ Washington. 

Docket No. 14272. ! 


Evergreen Cemetery Ass’n, Petitioner, 

vs. | 

Commissioner of Internal Revenue, Respondent. 

I 

Order of Redetermination. ! 

Pursuant to the Board’s findings of fact and opinion, 
promulgated September 28, 1928, it is ordered and decided 
that, upon redetermination, there is a deficiency of $13,- 
866.17 for the year 1921. j 

Enter. | 

Entered Sep. 29, 1928. I 

(Signed) JOHN B. MlLjLIKEN, 

Member United States Board of Tax Appeals. 


B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

| 

Now, May 11, 1929, the foregoing Order of redetermina¬ 
tion certified from the record as a true copy^ 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of \Tax Appeals. 

A true copy. Teste: j 

23 Filed Mar. 25, 1929, United States Board of Tax 
Appeals. | 
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United States'Board of Tax Appeals, Washington, D. C. 

Evergreen Cemetery Association, Petitioner, 

against 

David H. Blair, Commissioner of Internal Revenue, Re¬ 
spondent. 


To C. M. Charest, 

General Counsel, 

Attorney for Respondent, 

Bureau of Internal Revenue, 

Washington, D. C.: 

Sir: 

Please take notice that on the 25th day of March, 1929, 
the undersigned will present to this Board and file with 
the Clerk thereof the petition of the Evergreen Cemetery 
Association, a copy of which is annexed hereto, for the re¬ 
view by the Court of Appeals of the District of Columbia 
of the final order and decision of the board in the above 
entitled proceeding entered upon the record of said Board 
on the 29th day of September, 1928. 

Dated New York, March 25th, 1929. 

JOHN F. HUGHES, 
Attorney for Petitioner. 

Office & P. 0. Address: 50 Broadway, New York City. 

Copy of the within notice and copy of the petition for 
review is hereby accepted this 25 dav of March, 1929. 

C. M. CHAREST, 

General Counsel, 

Attorney for Respondent, 

Bureau of Internal Revenue, 

Washington, D. C. 
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24 Court of Appeals, District of Columbia, 

1929. I 


Term, 



Evergreen Cemetery Association, Petitioner, 

I 

against ! 

J 

David H. Blair, Commissioner of Internal Revenue, Re- 

7 i 

spondent. 

I 

Petition for Review of Decision of United States Board 

of Tax Appeals . j 

i 

To the Honorable the Judges of the Court of Appeals of the 
District of Columbia: 

The Evergreen Cemetery Association, in support of this, 
its petition, filed in pursuance of the provisions of Sec¬ 
tion 1001 of the Act of Congress approved ^February 26, 
1926, entitled Revenue Act of 1926, and! amendments 
thereof, for the review of the decision of the jUnited States 
Board of Tax Appeals rendered on the 28th day of Sep¬ 
tember, 1928, approving a deficiency in incoipe and profits 
taxes of the petitioner for the calendar yea|r 1921 in the 
amount of $13,866.17, respectfully shows to this Honorable 
Court, as follows: | 



Statement of the Nature of the Controversy. 

First. On the 24th day of April, 1926, the petitioner filed 
with the United States Board of Tax Appeals, in pursu¬ 
ance of the provisions of the Revenue Act of 1926, its peti¬ 
tion, verified the 23d day of April, 1926, requesting the re¬ 
determination of a deficiency in income and excess 
25 profits taxes for the calendar year 1^21, amounting 
to $13,866.17, as shown by the final [notice of defi¬ 
ciency previously mailed by the respondent under the date 
of February 23,1926. 

Second. The said petition alleges, as fallows: 

That the petitioner was in 1921 and at thje time of filing 
said petition, a corporation duly organized and existing 
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under the laws of the State of Michigan, with its principal 
place of business in the City of Detroit, Michigan; that it 
was engaged in the operation of a cemetery in said city of 
Detroit; that during the year 1920, petitioner begian the 
construction of a mausoleum, the crypts and rooms of 
which were to be sold to the public for burial purposes 
and at the same time, petitioner organized a selling force 
for the sale thereof; that these salesmen went from house 
to house interviewing prospective purchasers; that during 
the year 1920, a large number of formal applications were 
signed by prospective purchasers agreeing to purchase the 
desired space and a still larger number during the year 
1921; that the application provided, among other things, 
that the applicant would pay the stated price in install¬ 
ments, contingent upon the progress made in the construc¬ 
tion of the mausoleum; and that a large number of the 
applications were never carried out by the applicants and 
no money was ever received on such ap-lications. 

Third. Applications or agreements were obtained and 
executed in 1920 and 1921 by prospective purchasers for 
the purchase of all the crypts and rooms in the mausoleum. 
The total selling price, as per agreements was $160,900. 
The total cost of the mausoleum, according to respondent’s 
figures is $86,681.45. This gives a total profit of $74,218.55, 
provided the agreements are fully carried out by the pros¬ 
pective purchasers. A number of said agreements were 
never carried out, but no cancellation was made and no 
forfeitures of dep-sits had until 1922 and subsequent years. 
The total sales price of crypts sold and paid during the 
year 1921 and title to which passed during said year 
26 amounts to $44,600. The cost of such crypts so sold 
is $24,095.90, leaving a profit of $20,504.10. The re¬ 
spondent has overstated the profits for the year 1921 by the 
difference between $74,218.55 and $20,504.10 or the amount 
of $53,714.45. 

Fourth. Thereafter and on the 2nd day of June, 1926, the 
respondent filed with the said Board its answer to the peti¬ 
tion. Said answer admitted that the petitioner was a Michi¬ 
gan corporation and maintains an office in the city of 
Detroit, Michigan; that the respondent mailed to the peti¬ 
tioner a Notice of Deficiency dated February 23,1926, show¬ 
ing a deficiency of $13,866.17 for the calendar year 1921; 
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that the petitioner during the year 1921 and j prior thereto 
was engaged in the operation of a cemeteify in Detroit, 
Michigan; that in 1920, the Petitioner began| the construc¬ 
tion of a mausoleum, the crypts and rooms <^f which were 
to be sold to the public; that at about the beginning of the 
building operations, attempts were made to sell to the pub¬ 
lic ; that agreements to purchase were signed jby purchasers 
during the years 1920 and 1921; that payments were made, 
contingent upon and in accordance with the progress made 
in the construction of the mausoleum; that a! large number 
of applications were never carried out and no money paid 
thereon; that the sales made were installment sales, that is, 
less than 25% of the full sales price so received during 
the taxable year; that the mausoleum was Completed and 
made available to purchasers during the yeaij 1921. 

Fifth. The cause, being at issue under the rules of prac¬ 
tice of said Board upon the filing of such answer, duly 
came on for hearing on the 24th day of May, 1928, at which 
time the petitioner submitted testimony in Support of the 
allegations of its petition. Thereafter, anil on the 28th 
day of September, 1928, the said Board rendered its find¬ 
ings of fact wherein the said Board found tlhat petitioner, 
up to the end of 1921, sold crypts and rooms under con¬ 
tracts, which contracts were in the form received in evi¬ 
dence, for a total sales price of $160,900; ^hat said total 
sales price of $160,900 was credited during the year 
27 1921 to profit and loss; that no forfeitures were in¬ 

curred by any purchaser during the year 1920 and 
1921 that the cost of the crypts and rooms so sold, as 
determined by the respondent was $86,681.4p and the gross 
profit was $74,218.55; that sales contracts! totalling $44,- 
600.00 were fully paid by the end of 1921, and that the 
cost of such crypts was $24,095.90; that the mausoleum was 
completed in 1921 and under the agreements which were 
executed by prospective purchasers, the petitioner had the 
right to demand and recover the installments due during 
the year 1921. The Board rendered its opinion on the 28th 
day of September, 1928, in which it was hel<jl as a matter of 
law that since the petitioner had the right| to demand the 
payment for all crypts and rooms during! 1921, the total 
profits' for such sale must be returned as profit for that 
year. On the 29th day of September, 1828, the said Board 
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entered its final order of redetevmination approving tlie 
deficiency in the amount of $13,S66.17. 

II. 

Designation of Court of Review. 

First. The Petitioner being aggrieved by the said findings 
of fact, opinion, decision and order, and the Petitioner and 
the respondent having agreed by Stipulation to have the 
decision of said Board reviewed by the Court of Appeals 
of the District of Columbia, and that such court should 
have jurisdiction of this petition, your petitioner desires a 
review thereof in accordance with the provisions of the 
Revenue Act of 1926, by the Circuit Court of Appeals of the 
District of Columbia. The original of said Stipulation is 
hereto attached and made a part hereof. 

III. 

Assignments of Error. 

The Petitioner as a basis for review, makes the following 
assignments of error: 

28 First. The Board of Tax Appeals erred in holding 
that the difference between the cost of the mausoleum 
and the sales price of crypts and rooms as per agreements 
to purchase, amounting to $74,218.55, constituted profit to 
petitioner for the year 1921. 

Second. The Board of Tax Appeals erred in holding that 
the petitioner derived profit on moneys due or to become 
due on executory contracts where neither possession nor 
title had passed. 

Third. The Board of Tax Appeals erred in holding that, 
because petitioner had the right to demand payment in 1921, 
the entire sum of $74,218.55 constitutes profit to petitioner 
for that year. 

Fourth. The Board of Tax Appeals erred in refusing to 
hold that petitioner should return as income for the year 
1921, only the amount of profit realized on sales executed 
up to the end of 1921, by the delivery of title or possession. 

Fifth. The Board of Tax Appeals erred in refusing to 
find that the sales agreements, for the sale of crypts and 
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rooms, were executory contracts and no profits Iwere realized 
by petitioner on any of said contracts, except tte ones where 
possession and title were given before the end of 1921. 

Sixth. The Board erred in rendering decision for the Re¬ 
spondent. 

Wherefore your Petitioner prays that this Honorable 
Court may review such findings, decisions,! opinion and 
order and reverse and set aside the same jand that the 
Clerk of the said United States Board of T^x Appeals be 
directed to transmit and deliver to the Clerk of said court, 
certified copies of all and every of the documents neces¬ 
sary and material to the presentation and consideration of 
the foregoing petition for review and as required by the 
rules of said court and statutes made and provided. 

And Your Petitioner will ever pray. 

EVERGREEN CEMETERY 
ASSOCIATION, ! 

By Dr. ROBERT L. SCHORR, 

Vide-P resident. 

JOHN F. HUGHES, j 

Attorney for Petitioner , 

50 Broadway, Manhattan, New Yofk City. 

29 State of Michigan, 

City of Detroit , 

County of Wayne: 

Personally appeared before me, the subscriber, a Notary 
Public in and for the County and State aforesaid Dr. 
Robert L. Schorr, who, upon being duly sworn according to 
law, does depose and say that he is the Vice-President of 
the Evergreen Cemetery Association, the Petitioner above- 
named, and that as such he had authority to and did sign 
the foregoing petition; that he has read the|same and that 
the facts set forth therein are true to the be^t of his knowl¬ 
edge and belief and that the said petition is filed in good 
faith. 


Subscribed and sworn to before me this 26th day of Feb¬ 
ruary, 1929. 

ETHEL jj. DE PUY. 
My commission expires October 18, 1929. 
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30 Filed Mar. 25, 1929. 

United States Board of Tax Appeals. 

Evergreen Cemetery Association, Petitioner, 

against 

David H. Blair, Commissioner of Internal Revenue, 

Respondent. 

Stipulation for Revieiv by the Court of Appeals of the 

District of Columbia . 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective attorneys that the de¬ 
cision of the United States Board of Tax Appeals in the 
above entitled cause, dated September 29, 1928, approving 
a deficiency in Income and Profits Taxes of the Petitioner 
for the calendar year 1921 in the amount of $13,866.17 may 
be reviewed by the Court of Appeals of the District of 
Columbia. This agreement is made under and pursuant to 
the provisions of Section 1002 (b) of the Revenue Act 
of 1926. 

JOHN F. HUGHES, 

JOHN F. HUGHES, 

Attorney for Petitioner , 

50 Broadway , Manhattan , New York City. 

C. M. CHAREST, 

General Counsel , 

1 Attorney for Respondent , 

Bureau of Internal Revenue , 

Washington , D. C. 

Now, May 11, 1929, the foregoing Petition for Review 
with proof of : service and Stipulation of Venue, certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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31 Filed Apr. 26, 1929, United States Boabd of Tax 

Appeals. 

Before the United States Board of Tax A 

Evergreen Cemetery Association, Petitioner, 

against j 

David H. Blair, Commissioner of Internal Revenue, 

Respondent. | 

To the Clerk of the United States Board of Tax Appeals. 

Will you please prepare and, within sixty da^s, from the 
date of the filing of the petition for review i}i the above 
stated case, transmit to the Clerk of the Court 1 of Appeals 
of the District of Columbia, certified copies oi the follow¬ 
ing documents: 

1. Docket Entries of proceedings before the linited States 
Board of Tax Appeals in the above entitled ca^e. ‘ 

2. Pleadings before the Board. 

3. Findings of Fact, Opinion and Decision o£ the Board. 

4. Petition for Review. j 

[5. Statement of the Evidence settled or agreed upon.]* 
J. F. H. | 

6. Order of Redetermination. 

The foregoing to be prepared, certified anc} transmitted 
as required by law and by the rules of the Court of Ap¬ 
peals of the District of Columbia. 

JOHN F. HUCHES, 
Attorney for Petitioner. 

j 

Office & P. 0. Address: 50 Broadway, Manhattan, New 
York City. j 

l 

Now, May 11, 1929, the foregoing Praecipe Certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk TJ. S. Board of Tfix Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4959. 
Evergreen Cemetery Company, appellant, vs. (Commissioner 
of Internal Revenue. Court of Appeals, District of Colum¬ 
bia. Filed May 22, 1929. Henry W. Hodgesi, clerk. 
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IN THE 


Court of Appeals 

OF THE DISTRICT OF COLUMBIA! 
April Term— A. D. 1929. 


No. 4959. 


EVERGREEN CEMETERY 


Association, 


Appellant, 


v. 


Robert FI. Lucas, Commissioner 
of Internal Revenue, 

Appellee. 


BRIEF FOR APPELLANT. 


Statement. 


This is an appeal from a decision of the [United 
States Board of Tax Appeals, promulgated [on the 
28th day of September, 1928, approving aj defici¬ 
ency of Income and Profits Taxes against appellant 
for the calendar year 1921 in the amount of 
$13,866.17. 


Statement of Facts. 

I 

That at all times herein mentioned, petitioner 
was and now is a corporation duly organised and 
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existing under the laws of the State of Michigan 
with its principal place of business at Detroit, 
Michigan. Petitioner was engaged in the operation 
of a cemetery in said city. During the year 1920. 
petitioner began the construction of a mausoleum, 
tlie crypts and rooms of which were to be sold to 
the public for burial purposes and at the same time 
petitioner organized a selling force for the sale 
thereof (Rec. 1G, 26). These salesmen went from 
house to house interviewing prospective purchasers. 
During the year 1920, a large number of applica¬ 
tions were signed by prospective purchasers agree¬ 
ing tb purchase space in the mausoleum and still 
a larger number were obtained in 1921. All of 
said agreements to purchase were in the form set 
forth in the opinion of the Board (Rec., 1G-17). 

Xo down payment was made upon the signing of 
the agreement. It provided, among other things, 
that the applicant should pay the stated price in 
four installments “thirty (30%) percent * * * 
on ten days demand, but not before the foundations 
for the building are started; thirty (30%) per 
cent on ten days demand, but not before the ex¬ 
terior walls are started; thirty (30%) per cent, on 
ten days demand but not before the roof is started; 
and the remaining ten (10%) per cent, on ten days 
demand after the building is completed/' 

Applications were obtained in 1920 and 1921 for 
the purchase of all of the crypts and rooms in the 
mausoleum. The total selling price, according to 
said agreements, was §160,900.00. The total cost 
of the mausoleum as determined by the Appellee 
was §86,681.25, making a gross profit of §74,218.55 
(Rec*. 18, 26). 

Appellant kept its books on the accrual basis and 
credited therein for the year 1921, the total con¬ 
tract price of all contracts entered into in 1920 
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and 1921 in the amount of §1G0,900.00 (Rec. 19, 
27). 

No payments whatsoever were received on many 
of said agreements. On others, partial payments 
were made. Although the agreement provided for 
forfeiture of partial payments after default, no 
cancellation or forfeiture was had during 1J920 or 
1921 (Rec. 18, 2(i). j 

Agreements aggregating a total sales p|rice of 
§44.(500.00 were completed by the end of tljie year 
1921. On these agreements only, was payment in 
full received and Certificates of Ownership de¬ 
livered during said vear. The total cost I of the 
crypts so sold in 1921 amounted to §24,095.90, leav¬ 
ing a profit of §20,504.10 (Rec. 19, 20). | 

Appellant contends that the only income which 
accrued to it during the year 1921 was the sum 
of §20,504.10, being the amount of profit jm that 
portion of the contracts upon which payihent in 
full was made during the vear 1921 and Certificates 
of Ownership delivered to the respective pur¬ 
chasers. 

Title and possession to said crypts andj rooms, 
according to the terms of said agreement (ijtec. 16) 
remained in the petitioner until the full purchase 
price thereof was paid, at which time a Certificate 
of Ownership was delivered and possession given 
to the purchaser. Appellant is taxable on only 
that income which accrues from the agreements 
that were completed in 1921. Its correct, 1 income 
for said year is §20,504.10. Appellant is not tax¬ 
able on anticipated profits to accrue on executory 
agreements which were not consummated until sub¬ 
sequent to December 31, 1921, or which were can¬ 
celled subsequent to said date. 

The commissioner mailed the taxpayer a Xotice 
of Deficiency dated February 23, 1920,j setting 
forth a deficiency of §13,806.17 for the Calendar 
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year 1921. Taxpayer appealed to the Board of Tax 
Appeals. The board rendered its decision on 
September 28, 1928, sustaining- the commissioner 
and approving the deficiency (13 B. T. A. 633 ). 
The taxpayer appeals to this court from said de¬ 
cision of the Board of Tax Appeals. 

Contested Issue. 

The only question involved in this appeal is 
whether appellant's net income for the year 1921 
should he increased by the sum of $53,714.45, rep¬ 
resenting the anticipated profits to accrue on execu- 
torv agreements signed in 1920 and 1921 but which 
were neither cancelled nor consummated until 
after December 31, 1921. In all of these transac¬ 
tions, title, possession and the benefits and burdens 
of ownership remained in the appellant until after 
said date. 2s o payment whatsoever was received 
on many of said agreements. Some were cancelled 
after said date. Partial payment was made on 
others, which was forfeited after said date. Pay¬ 
ment in full was made on the balance after said 
date and possession and Certificates of Ownership 
given to the purchasers. 

Errors Relied Upon. 

First. —The Board of Tax Appeals erred in hold¬ 
ing that the difference between the cost of the 
mausoleum and the sales price of crypts and rooms 
as per agreements to purchase, amounting to 
$74,218.55, constituted profit to petitioner for the 

vear 1921. 

* 

Second. —The Board of Tax Appeals erred in 
holding that the petitioner derived profit on moneys 
due or to become due on executory contracts where 
neither possession nor title had passed. 
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Third. —The Board of Tax Appeals erreki in 

holding that, because petitioner had the rigjht to 

demand payment in 1921, the entire suijn of 

§74,218.55 constitutes pro lit to petitioner for that 

year. 

«/ 

Fourth. —The Board of Tax Appeals erijcd in 
refusing to hold that petitioner should return as 
income for the year 1021. only the amount of'profit 
realized on sales executed up to the end of 11)21 by 
the delivery of title or possession. j 

Fifth. —The Board of Tax Appeals erred I in re¬ 
fusing to find that the sales agreements, for the 
sale of crypts and rooms were executory contracts 
and no profits were realized by petitioner dn any 
of said contracts except the ones where possession 

and title were given before the end of 192jl. 

! 

Sixth. —The Board erred in rendering djxdsion 
for the respondent. | 

| 

POINT 1. 

Under the laws of the State of Michigan and 
the decisions of the Tax Board, contracts! in the 
form used by petitioner are executory arid pay¬ 
ments to become due in the future are nd>t prop¬ 
erly taxable as income. 


Section 11849 of the Compiled Laws of Michigan, 
1915, reads, as follows: ! 

’ i 

“11849 Sec. 18. Property in specific goods 
passes when parties so intend. 

“(1) Where there is a contract to sell spe¬ 
cific or ascertained goods, the property in them 
is transferred to the buyer at such timje as the 
parties to the contract intend it to tye trams 
ferred. j 


1 


I 
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“(2) For the purpose of ascertaining the in¬ 
tention of the parties, regard shall be had to 
the terms of the contract, the conduct of the 
parties, usages of trade and the circumstances 
of the case." 

In the instant case, the contract of sale specifi¬ 
cally states that title shall remain in the seller 
until final payment has been made, negativing any 
idea that title shall be passed sooner. Such has 
always been the law of Michigan, even before the 
adoption of the Uniform Sales Law, as stated in 
the case of Gill v. J)e Armani , 90 Mich. 425: 

“The title to personal property does not pass 
to a purchaser, under an agreement retaining 
it in the vendor until the purchase price is paid, 
until such payment is made/' 

The U. S. Board of Tax Appeals in passing on 
several similar contracts has held that full weight 
must be given to the written contract in ascertain- 
ing the intentions of the parties as to the time title 
shall pass and the profit become taxable. 

In Rice, Barton <.G Bales (15 B. T. A. 510) the 
petitioner, on October 1, 1920, entered into a writ¬ 
ten contract with a Japanese concern for the manu¬ 
facture and sale of two book-paper-making ma¬ 
chines. All parts for the machines were to be de¬ 
livered f. o. b. cars petitioner's works at Worcester, 
about May, 1921; the time of delivery was to be 
the date of shipment of parts for the machines 
from the petitioner's plant, and title teas not to vest 

X 

in the purchaser until the machines were fully paid 
for. 

The final shipment of parts for the machines 
was made in September, 1921 and was received by 
the purchaser in Japan some time during the 
Spring of the year 1922. The last payment on 


the contract purchase price of the machinery jvras 
made at the time of the final shipment of partis. 

The machines, because of their size, could ncjt be 
assembled at the plant and it could not be definitely 
ascertained that they would operate satisfactorily 
until they were assembled in Japan. The machines 
were not assembled in Japan and accepted by the 
purchaser until the year 1922, the year after they 
had been paid for and shipped. j 

It was the j>etitioner's practice to enter the profit 
or loss on its books in the year in which the ma¬ 
chines were accepted: the year of entry in this! case 
being-1922. The Commissioner maintained that the 
profit from these sales should have been taken up 
in the vear 1921. 

The Board in sustaining the determination of 
the Commissioner that the income should be taxed 
for the vear 1921 said: ! 


“The contract was purposely so drajwn in 
order to avoid difficulties that might havle been 
encountered in enforcing payment after the 
machines reached Japan. The only conclusion 
that we can arrive at from these provisions is 
that upon the final loading of parts and pay¬ 
ment therefore, the sale was completed and the 
income from the transaction realized. | 

“Petitioner had complied with its share of 
the bargain when it manufactured tpe ma¬ 
chinery and delivered it to the vendee! at the 
place specified. 

“While for conservative accounting pur¬ 
poses, it may have been proper to defer ajccount- 
ing for income under this contract uptil the 
machines were set up in Japan, such postpone¬ 
ment is not proper under Federal ! taxing 
statutes. ! 

“In our opinion, the gain realized fjrom the 
Mitsui contract should have been reported in 
the year 1921 in order to correctly reflect in¬ 
come for that year.'* 
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Another case in which the Board made a like 
decision was, W. L. & J. D. Griffiths, Executors, 
10 B. T. A. 799, in that case, the Board stated: 

i “The decedent received §7,000 cash on Au¬ 
gust 14, 1920, and some time during February, 
1921, he received §23,000 cash at which time he 
delivered the deed to the property. Sievers, 
the vendee took possession of the property in 
February, 1921, as soon as he received the deed. 

“In the case at bar, the agreement has not 
been completed during 1920 and its terms pro¬ 
vided for certain acts to be performed during 
1921 when the sale was consummated. A read¬ 
ing of the whole agreement makes it clear that 
the instrument was not intended as a convey¬ 
ance of the property on August 14, 1920, but 
rather as an agreement for conveyance on or 
before March 1, 1921. That the decedents 
ownership during 1920 was subject to equities 
arising in favor of the obligee, is not material 
in this proceeding which is for the purpose of 
determining whether decedent derived the 
profits in question during 1920 or 1921.” 

' (Italics ours.) 

Another case presenting the same view is Buck¬ 
eye Engine Co., et ah, 11 B. T. A. 318 in which the 
court stated: 

“It is apparent, and we so hold, that the 
agreement reached on July 10, 1920, consti¬ 
tuted a contract for sale and not one of sale 
as there was no present intention to vest title 
in the subject matter thereof in the purchaser.” 

In the case of Abraham B. Johnson, et at., 7 
B. T. A. 820, in which case the taxpayer had con¬ 
tracted to deliver a ship, the court said: 

“* * * But when delivery has not been ef¬ 
fected, title has not been transferred and the 
benefits and burdens of ownership remain with 


the vendor, we fail to see how there can be any 
question that a sale has not yet beeiji com¬ 
pleted. 77 

In the within case, according to the terms! of the 
contract, title was reserved in the appellant land at 
no time were the burdens and benelits of ownership 
shifted to the purchaser. The purchaser was not 
permitted to enter into possession and nq inter¬ 
ments were made in any of the crypts or rooms for 
which final payment had not been made. In no 
sense of the word could these contracts be! called 
^executed contracts 77 while the appellant ^till re¬ 
tained title, possession and use and the purchaser 
was not permitted the use or possession of the 
crypts or rooms. 

! 

POINT 2. 

I 

I 

No income is received by the vendor when 
equitable ownership is transferred to the pros¬ 
pective purchaser. 

i 

i 

Although the purchaser would have been entitled 
to go into equity and demand a conveyancej of title 
to the property upon payment or tender of all 
money due under the contract, still, no suc|h event 
transpired in the year 1921 and the sale ^vas not 
consummated. The taxpayer should not b^ forced 
to report income from a mere executory contract of 
sale which only operated to pass an equitable title. 

In the case of IStieff v. Tait, 20 Fd. (2dd) 489, 
the taxpayer had entered into a contract! for the 
sale of Real Estate at a price of $100,000. The sum 
of $2,500 was paid in cash in 1919 on the signing 
of the contract, the remainder to be paid in subse¬ 
quent years. The taxpayer reported this as a sale 
in 1919 although the date of conveyance wals April, 
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1920. The court held that the sale should have 
been reported in the year 1920. The Court, in 
speaking of income to be received from a sale, said: 

‘•To derive, means to obtain. So, even if we 
apply the equitable doctrine of ownership, we 
still, cannot say that the vendor has obtained 
any profit, because what he has is the right to 
obtain the purchase money from the vendee 
who holds it in trust for him. Therefore the 
court is not impressed with the argument that 
we should in this case, as in cases of equitable 
ownership, adopt the view that the parties 
must have intended to agree that a substitu¬ 
tion of assets shall be considered as having 
taken place prior to the time when it actually 
did take place.” 

It is absurd to speak of the taxpayer receiving 
any profit where a contract remains in an unex¬ 
ecuted state. The possibilities of the taxpayer re¬ 
ceiving any profit from such a contract are always 
bound up with too many contingencies. In the case 
of Alfred M. Bedell v. Commissioner , 30 Fd. (2nd) 
GGS, the Circuit Court in its opinion said: 

i“To speak of the profit as resulting because 
its amount can be presently ascertained though 
performance remains uncertain, seems to us a 
perversion of language * * * it is absurd to 
speak of a promise to pay a sum in the future 
as having ‘market value’ fair or unfair. Such 
rights are sold, if at all, only by seeking out 
a purchaser and higgling with him on the basis 
of the particular transaction. Even if we could 
treat the case as an exchange of property, the 
profit would be realized only when the promise 
was performed.” (Italics ours.) 

In the case of the North Texas Lumber Co. v. 
Commissioner, 7 B. T. A. 1193, Commissioner’s con¬ 
tention was exactly the same as that of the appel- 
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lant in the instant case. The Board sustained the 
Commissioner and stated in its opinion, as follows: 

“We do not question that equitable I title 
passed to the purchaser at the time the option 
was exercised and a contract to sell came into 
effect, so that any loss or damage to the prop¬ 
erty would have been the loss or damage the 
purchaser. We do not understand, however, 
that because equitable title may have vjested, 
the vendor then has a legal right to recover 
the purchase price, which is the principal! ques¬ 
tion here involved since the books of the peti¬ 
tioner were kept upon an accrual basis, j 
“Ordinarily, one who has entered into la con¬ 
tract for the sale of property, whether ijeal or 
personal, has no right to recover the purchase 
price until the delivery of the property sold. 
In the case of real property a right to recover 
by way of an action for specific performance 
mav exist when a proper tender ha^ been 
made * * 


POINT 3. 


These items were not properly accrued and 
the Government cannot rely upon erroneous 
bookkeeping entries. 


The appellant in this case erroneously credited 
as accrued income for the year 192J. amounts pay¬ 
able in future years on executorv contracts'. 

^ . I 

The Commissioner cannot hold the taxpayer to 
these entries but must abide by Section 21g of the 
Revenue Act of 1921 which states: I 

“Computation shall be made upon su£h basis 
and in such manner as in the opinioij of the 

Commissioner does cl earl v reflect the income/' 

i 

l 

We have maintained that these entries! do not 
clearly reflect the income. Speaking of ajccruals, 
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the Board in the case of Calvin T. Graves, et al ., 17 
B. T. A. 1318, said: 


“In view of these facts, it seems clear that 
the respondent erred in computing the partner¬ 
ship income on the accrual basis. As we un¬ 
derstand the meaning of accrual, an item of in¬ 
come or expense accrues when it becomes an 
obligation receivable or payable, as the case 
may be. In this case there was no obligation 
on the part of the prospective purchaser to 
mate the subsequent payments and there was, 
in our opinion, nothing to accrue.” 

The taxpayer is clearly entitled to plead errone¬ 
ous entries under an improper bookkeeping system, 
just as the government may compute tax upon a 
basis that will clearly reflect the income. In 
Mitchell Bros. v. Doi/le, 225 Fed. 437, the court 
said: 

“Mere bookkeeping entries cannot preclude 
the government from collecting its revenues, 
nor are such entries conclusive upon the tax¬ 
payer, when it is shown, as here, that they 
represent and indicate ancient instead of pi*es- 
ent actual values. The bookkeeper creates 
nothing: his methods, figures and records must 
yield to proven and established facts. Bald¬ 
win Locomotive Works v. McCoac-h (D. C.), 
215 Fed. 9(>7: U. S. v. Nippissing Mines Co. 
(I). 0.), 202 Fed. 803.” 

In U. S. v. Nippissing Mines Co. (D. C.) 202 
Fed. 803, Judge Lacombe, said: 

“The books may be very badly kept, kept in 
such a way as will in the end bring them into 
trouble and difficulty; but this act does not 
provide any penalty for bad bookkeeping.” 

In U. S. v. Guggenheim Expiration Co ., 238 
Fed. Reporter 231, the court said: 


13 


“The net income of a corporation subject to 

the excise tax is not to be determined bv book- 

•/ 

keeping facts but by real facts.” | 

In Forty Fort Cool Co. v. Kirkendall, 233 Fed. 
Reporter 704, the court said: 

“The decisions under the Excise Ta.y Law 
and under the Income Tax Law are uniform 
to the effect that the government cannot |base a 
claim for taxes on mere bookkeeping. Indus¬ 
trial Trust Co. v. Walsh (D. C.), 222 Fed. 437; 
Baldwin Locomtive Works v. McCoach (I). C.) 
215 Fed. 967; Id. 221 Fed. 59: 136 C. C. A. 
660.” | 

POINT 4. j 

I 

The Government has consistently maintained 
that no taxable profit arises under an executory 
contract. 

It has been a consistent policy of the Commis¬ 
sioner to recognize executory contracts as such, and 
to claim that profit arises when the contract iis com¬ 
pleted, or so far completed that the income can 

accurately be measured. 

«/ 

The government has issued a number of bulletins 
in its Cumulative Service, quoting cases sustaining 
its view. An opinion was given in Cumulative Bul¬ 
letin No. 2, page 84, O. 988, saying: 

| 

I 

“Xo realization of gain or loss arises from 
a mere contract to sell real estate in the! future. 
The sale is held to occur at the time a deed 
passes or at the time possession and the bur¬ 
dens and benefits of ownership are from a prac¬ 
tical standpoint transferred to the! buyer, 
whichever occurs first. Payments maqe prior 
to the sale are to be applied in reduction of 
cost so far as they do not exceed cost); being 


l 
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treated as income to the extent, if any, to which 
cost is exceeded.” 

The Committee of Appeals and Review which 
antedated the present Board of Tax Appeals passed 
on a similar case reported in Cumulative Bulletin , 
Ao. 2, page 78, A. R. R. 13, which reads in part, as 
follows: 

‘•The question in this case is whether income 
is deemed to have arisen as of the year in which 
a contract to sell real estate was executed or 
as of the subsequent year in which the real 
estate was conveyed and possession was trans¬ 
ferred pursuant to the contract.'' 

“In October, 19L7, A entered into an agree¬ 
ment with B for the conveyance of real estate 
on March 1,1918. A small portion of the pur¬ 
chase price was paid when the contract was 
signed. A substantial payment was made at 
the date of conveyance and the balance of the 

purchase price was secured by a mortgage. 

* * * * * * '* * 

“These cases, however, do not approach the 
question from a commercial standpoint, but 
approach it entirely from the standpoint of the 
technical equitable doctrine of specific per¬ 
formance. The courts have not in the past 
been concerned with questions as to the reali¬ 
zation of gain or loss through the sale of real 
estate. To such a question it is believed that 
different principles are applicable and that the 
question should be decided from a commercial 
standpoint. 

“During the period between October, 1917 
and March 1, 1918, ‘A’ the vendor, had the 
legal title, the right of possession and the right 
to the rents and profits which might arise out 
of this property. It is to be noted that a a ac¬ 
tion for specific performance would not have 
put the vendee in possession during 1917, be¬ 
cause he was not under the contract entitled to 
possession; nor was any negotiable instrument 
executed and delivered during 1917. For the 
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vendee to execute such an instrument before 
possession or deed is secured would tye un¬ 
usual. Under these circumstances, comnjtercial 
usage does not sanction the conclusion that a 
substitution of assets had taken place pbior to 
1918 and the government is not warranted in 
treating the whole profit as realized.” | 

i • 

Other cases in which the government hjjis fol¬ 
lowed the same viewpoint and which were reported 
in Cumulative Bulletins are, as follows, Cumula¬ 
tive Bulletin 3, page 204: (). I). (>31: 1 

“A, in July, 1919, contracted to sell her 
farm. By the terms of the contract §2,500 
was paid down, §8,000 was to be paid on March 
1, 1920, at which time deed was to be given 
and possession transferred, and the balance, 
represented by notes bearing 5 per cent, inter¬ 
est and secured by first and second mortgages, 
was payable §20,000 in 1930 and §34,000 in 
1935. 

“Held, that no portion of the initial pay¬ 
ment of §2,500 received by A in July, 1919, 
pursuant to the contract of sale is income to 
the decedent, and no portion of that amount is 
to be reported in her gross income for the pe¬ 
riod from January 1, 1919, to the date of her 
death inasmuch as it represents merely a de¬ 
posit or earnest money to bind the contract, 
no sale of the property having actually taken 
place.” (Italics ours.) 

Cumulative Bulletin 3, page 116: O. D. 751: 

“A sold real estate to B in 1920 for a con¬ 
sideration of 13x dollars under a contract to 
deliver the deed in 1926. The agreement pro¬ 
vided for possession by B in 1921, the transfer 
at that time by B to A of personal property 
valued at 2x dollars in part payment, |the as¬ 
sumption by B of a mortgage indebtedness of 
5x dollars, and that upon the delivery! of the 


16 


deed, A should take back a mortgage of 6x 
dollars, the balance of the consideration. 

‘•Since a substantial initial payment was 
made by B (2x dollars plus 5x dollars, the 
amount of the mortgage indebtedness assumed 
by B being considered part or the purchase 
price and the equivalent of a cash payment to 
A), it is held that any gain or loss on the sale 
is to be reported by A for 1921, the year in 
which B received possession and control of the 
real estate.” 

Cumulative Bulletin page 88: O. 1). 835: 

“In 1920, a contract was entered into for the 
sale of property of the M partnership to the X 
corporation. In accordance with the contract, 
the X corporation made a cash payment of 
200x dollars down and obtained possession of 
the mill plant and equipment, a large tract of 
land, together with certain leases and other 
rights, and all the timber owned bv the M 
partnership on certain other sections of land. 
The contract also required the X corporation 
to make cash payments of TSx dollars, 74x dol¬ 
lars, 70x dollars, and 60x dollars in one, two, 
three and four years, respectively, from the 
date of the contract, and it is provided that as 
each of the stipulated payments is made, there 
will be released to it all the timber owned by 
the M partnership on certain other specified 
sections of land. Upon making the last pay- 
ment stipulated in the contract, a warranty 
deed to the property covered by the contract 
is to be executed and delivered to the X corpo¬ 
ration. A bond was given by the vendors for 
the execution and delivery of a warranty deed 
to the property upon the fulfillment by the 
vendee of its part of the agreement. The en¬ 
tire transaction is covered by the contract and 
the bond, the obligations of the vendee not 
being represented by notes or other negotiable 
paper in any form. 

“Held that the sale of the property covered 
by the contract with the X corporation should 


17 


be considered as having taken place onty when 
and as the payments stipulated in the contract 
are made and the property is released to that 
company. The sale of each parcel of the prop¬ 
erty is, therefore, to be treated as a separate 
transaction.” 

Cumulative Bulletin Jj, page 80; O. D. 84^: 

“Under the terms of a contract for tjlie sale 
of real estate, dated October, 1920, x dollars 
was to be paid upon execution of the contract 
as earnest money; 3x dollars upon delivery of 
deed in January, 1921: and Sy 2 x dollars to be 
paid annually thereafter in January liejn notes 
being given for such deferred payments. The 


total sales price is lSx dollars, upon which the 
taxpayer expects to realize a profit! of 4x 
dollars. 

“The question is presented as to hjow the 
profit from the sale should be reported. | 

“Held, that as possession of the property was 
given and delivery of the deed was piade in 
January, 1921, the sale took place th;jt year, 
and that no income arising from the salle is to 
be returned for 1920." 


POINT 5. | 

j 

The Supreme Court has decided the issue in¬ 
volved in this case in its opinion in the case of 
Robert H. Lucas v. North Texas Lumber Co., 
50 S. Ct. 184. 

The North Texas Lumber Co. was engaged in op- 
erating a sawmill and selling lumber and buying 
and selling timber lands. On December 2f, 1916, 
it gave to the Southern Pine Company a ten-day 
option to purchase its timber lands for a specific 
price. The latter company was solvent and able 
to make the purchase. On the same date, title was 
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examined and found to be satisfactory to the Pine 
Company. It arranged for the money needed and 
on December 30, 1916, notified the North Texas 
Lumber Co. that it would exercise the option. On 
that date the North Texas Lumber Co. ceased op¬ 
erations and withdrew all its employees from the 
land.. On January 5, 1917, the papers which were 
required to effect the transfer were delivered and 
the purchase price was received and the transac¬ 
tion was finally closed. 

The resjxmdent kept its books on the accrual 
basis j and treated the profits derived from the sale 
as income in 1916. The Commissioner determined 
that the gain had been realized in and was taxable 
for 1917. The Board of Tax Appeals sustained the 
Commissioner (11 B. T. A. 1193). The Circuit 
Court of Appeals reversed the Board (30 F. [2nd] 
680). 

The tax, if attributed to 1916 would be much less 
than for 1917. It is interesting to note that the 
contention of the Commissioner in the North Texas 
case is exactly the same as our contention in the 
instant case. The Supreme Court sustained the 
Commissioner's contention and approved the deci¬ 
sion of the Board of Tax Appeals. Mr. Justice But¬ 
ler reading for the court stated: 

“An executory contract of sale was created 
by the option and notice, December 30, 1916. 
In the notice, the purchaser declared itself 
ready to close the transaction and pay the pur¬ 
chase price ‘as soon as the papers were pre¬ 
pared. 7 Respondent did not prepare the papers 
necessary to effect the transfer or make tender 
of title or possession or demand the purchase 
price in 1916. The title and right of posses¬ 
sion remained in it until the transaction was 
closed. Consequently, unconditional liability 
of vendee for the purchase price was not 
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created in that year, Gober v. Hart, 36 Texas 
139 Of. United States v. Anderson, 269 U. S. 
422, 441 (5 Am. Fed. Tax Hep. 5674) Ameri¬ 
can National Company v. United States, 274 
U. S. 99 (6 A. F. T. R. 6747). The eqtry of 
the purchase price in respondent’s accounts as 
income in that year was not warranted. Re¬ 
spondent was not entitled to make return or 
have the tax computed on that basis, as clearly 
it did not reflect 1916 income.’’ 


It is our opinion that the North Texas Lhmber 
Co. case is decisive of the point involved here. The 
contention of the Commissioner in that case is ex¬ 
actly the same as ours. As mav be seen bv the vari- 

9 / V €y 

ous citations under “Point 4’’ herein, this conten¬ 
tion has been consistently held bv the Commissioner 
and now that the Supreme Court has finally passed 
upon this point the Bureau of Internal Revenue 
has caused the above case to be published jin its 
Cumulative Service. The entire case appealed in 
Internal Revenue Bulletin No. 14, Volume IX 
which was issued April 7, 1930, the syllapus of 
which read: 


; Trofit from the sale of land by a taxpayer, 
keeping its books on the accrual basis, does not 
accrue when a contract to sell the land in the 
future is entered into but when the sale is 
consummated.” 


In this case the Commissioner, departing from 
his established contention, has adopted k new 
theory simply because it will result in a higher tax. 


\ 


POINT 6. 


Lastly, the decision of the Board of Tax 
Appeals should be reversed and judgment entered 
in favor of the appellant. 

Dated, New York, April 21, 1030. 

Respectfully submitted, 

JOHN F. HUGHES, 

Attorney for Appellant, 

Office & P. (>. Address, 

50 Broadway, 

Manhattan, New York City. 
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In the Court of Appeals of the District 

of Columbia 


No. 4959 

Evergreen Cemetery Association, appellant, 

| 

Commissioner of Internal Revenue, appellee 


APPEAL FROM DECISION OF THE UNITED STATES BOARD 

OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 

The only previous opinion in this case is that of 
the United States Board of Tax Appeals (R. 13-19) 
which is reported in 13 B. T. A. 638. | 

jurisdiction 

The petition for review in the above case (involves 
corporation income and profits taxes for the y^ar 1921, 
in the sum of 813,866.17. (R. 13.) The apppeal is 

taken from an order of redetermination of thje Board 
of Tax Appeals entered September 29,1928. j(R. 19.) 
The case is brought to this Court by petition for 
review filed March 25, 1929 (R. 20), and a stipulation 
filed March 25, 1929 (R. 26), pursuant to Sections 
1001, 1002, and 1003 of the Revenue Act of! 1926, c. 
.27, 44 Stat. 9, 109, 110. ! 


(i) 
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QUESTION PRESENTED 

May accrued items of income be withheld from the 
gross income of the appellant until actually received, 
when its records are kept and its returns are made on 
the accrual basis? 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 230. That * * * there shall be 

levied, collected, and paid for each taxable 
year upon the net income of every corporation 
a tax * * * 

■ Sec. 232. That in the case of a corporation 

subject to the tax imposed by section 230 the 

term “net income” means the gross income 

as defined in section 233 less the deductions 

allowed bv section 234, and the net income 

shall be computed on the same basis as is 

provided in subdivision (b) of section 212 
* * * 

Sec. 233 (a). That in the case of a corpora¬ 
tion subject to the tax imposed by section 230 
the term “gross income” means the gross 
income as defined in sections 213 * * *. 

i Sec. 234 (a). That in computing the net in¬ 
come of a corporation subject to the tax 
imposed by section 230 there shall be allovred 
as deductions: 

(1) All the ordinary and necessary expenses 
paid or incurred during the taxable year in 
carrying on any trade or business, * * *. 
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Sec. 200. That when used in this title— 

* * * * ! * 

(4) The term “paid,” for the purposes of 
the deductions and credits under tpis title, 
means “paid or accrued,” or “paid or in¬ 
curred,” and the terms “paid or incurred” 
and “paid or accrued” shall be construed ac¬ 
cording to the method of accounting fipon the 
basis of which the net income is computed 
under Section 212; * * * 

7 i 

Sec. 212. (b) The net income shall be com¬ 
puted upon the basis of the taxpayers annual 
accounting period (fiscal year or calendar year, 
as the case may be) in accordance jwith the 
method of accounting regularly employed in 
keeping the books of such taxpayer; but if no 
such method of accounting has beeh so em¬ 
ployed, or if the method employed jdoes not 
clearly reflect the income, the computation 
shall be made upon such basis and in such 
manner as in the opinion of the Cominissioner 
does clearly reflect the income. * j * 

Sec. 213. That for the purposes of this 
title * * * the term “gross income”— 

(a) Includes gains, profits and income * * * 
of whatever kind and in whatever fprm paid, 
or from * * * businesses, * j* * or 

sales, or dealings in property, whether real or 
personal, growing out of the ownership or use 
of or interest in such property; also frpm inter¬ 
est, * * * or the transaction of pny busi¬ 

ness carried on for gain or profit, or gains or 
profits and income derived from apy source 
whatever. * * * 
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Regulations 62, promulgated under the Revenue 
Act of 1921: 

Art. 22. Computation of net income .—Net 
income must be computed with respect to a 
fixed period. Usually that period is twelve 
months and is known as the taxable year. 
Items of income and of expenditures wdiich as 
gross income and deductions are elements in 
the computation of net income need not be in 
the form of cash. It is sufficient that such 
items, if otherwise properly included in the 
computation, can be valued in terms of money. 
The time as of which any item of gross income 
or any deduction is to be accounted for must 
be determined in the light of the fundamental 
rule that the computation shall be made in 
such a manner as clearly reflects the taxpayer’s 
income. If the method of accounting regularly 
employed by him in keeping his books clearly 
reflects his income, it is to be followed with 
respect to the time as of which items of gross 
income and deductions are to be accounted 
for. See article 51. If the taxpayer does not 
regularly employ a method of accounting 
which clearly reflects his income, the computa¬ 
tion shall be made in such manner as in the 
opinion of the Commissioner clearly reflects it. 

Art. 23. Bases of computation. —(1) Ap¬ 
proved standard methods of accounting will 
ordinarily be regarded as clearly reflecting 
income. A method of accounting will not, 
howrever, be regarded as clearly reflecting 
income unless all items of gross income and 
all deductions are treated with reasonable 


consistency. See section 200 of the! statute 
for definitions of “paid,” “paid or accrued,” 
and “paid or incurred.” All items jof gross 
income shall be included in the gros^ income 
for the taxable year in which they are [received 
by the taxpayer, and deductions taken accord¬ 
ingly, unless in order clearly to reflect income 
such amounts are to be properly accounted 

for as of a different period. * * * j 

! 

STATEMENT OF FACTS 

i 

The Board of Tax Appeals made the following 
findings of fact (R. 14-17): j 

Appellant is a Michigan corporation with its princi¬ 
pal office at Detroit, Michigan, and w^as during the 

I 

year 1921 and prior thereto engaged in the Operation 
of a cemetery in Detroit. In the year 1920 Appellant 
began the construction of a mausoleum, t|ie crypts 
and rooms of which were to be sold to the public. In 
1920 and before the construction of the building had 
started, appellant through salesmen solicited con- 

i 

tracts of purchase on the following form: j 

The Evergreen Cemetery Association, 

Detroit, Mich. ! 


Community Mausoleum | 

i 

Evergreen Cemetery, Detroitl Mich. 

Detroit, Mich., 10/13/1920. 

i 

I, the undersigned, do hereby subscribe for 
and purchase from the Evergreen j Cemetery 
Association, of Detroit, Mich., Cryptjs Nos. 292 
in the Community Mausoleum to be erected 
in The Evergreen Cemetery at Detroit, Mich., 
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plans and specifications of which are now on 
file with the Cemetery Trustees, and I agree 
and promise to pay to The Evergreen Cem¬ 
etery Association, or order, for said crypts, 
the sum of Three hundred and fifty Dollars 
($350.00) in equal quarterly payments as fol¬ 
lows: thirty (30%) per cent of the above 
amount on ten-day demand, but not before 
the foundations for the building are started; 
thirty (30%) per cent, on ten-day demand, but 
not before the exterior walls are started; thirty 
(30%) per cent on ten-day demand, but not 
before the roof is started; and the remaining 
t^n (10%) per cent on ten-day demand after 
the building is completed; it being understood 
that a published statement by the Cemetery 
Trustees in local newspapers, certifying the 
fulfillment of each specific part of the con¬ 
struction as herein mentioned, shall be con¬ 
sidered by me as ample proof that the same 
has been done, and The Evergreen Cemetery 
Association entitled to that respective pay¬ 
ment. 

It is mutually understood and agreed that 
should the construction of the building not be 
started before May 30, 1921, this contract 
shall become null and void, and it is further 
agreed that upon any failure on my part to 
carry out the terms herein set forth all pay¬ 
ments made by me shall be forfeited to The 
Evergreen Cemetery Association as liquidating 
damages. Certificate of ownership will be 
given upon final payment. No agreements or 
verbal statements other than shown on face of 
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this contract shall be binding, except when 
made in writing and signed by an officer of The 
Evergreen Cemetery Association. 

(Signed) (?) Purchaser:_ j_ 

Address:__ 

The Evergree^ 
Cemetery Association, 
(Signed) Per A. L. Bearce, 

Solicitor. 

Make checks payable to The Evergreen 
Cemetery Association. 

Upon the making of the final payment appellant 
issued to the purchaser a Certificate of jDwnership 
upon the following form: 


certificate of ownership 

Know all men by these presents that The 
Evergreen Cemetery Association, a Michigan 
Corporation, the grantor, for and in consid¬ 
eration of the sum of_Dollars, to it 

paid by_, the grantee, does hereby 

grant, bargain, sell, and convey to the said 

grantee,_heirs and assigns forever, as a 

place of burial for the human dead, the use of 

Crypt numbered_in the Community 

Mausoleum erected by said grantbr, in the 
Evergreen Cemetery, situated in tlie City of 
Detroit, County of Wayne, and State of 
Michigan, together with all the appurtenances 
thereunto belonging. 

To have and to hold the use of |the above 

granted Crypt to the said grantee, _ 

heirs and assigns forever, subject, hpwever, to 
the laws of the state, and to the conditions and 
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restrictions contained in the rules and regula¬ 
tions of The Evergreen Cemetery Association 
now in force, or which may hereafter be adopted 
and the said grantor hereby covenants to and 

with the said grantee,_heirs and assigns, 

that it is lawfully seized of the above granted 
premises, and has good right to sell and convey 
the use of the same for the purposes above 
expressed. 

In testimony whereof, said The Evergreen 
Cemetery Association has caused its corporate 
name to be signed, and its corporate seal 
affixed hereto by its proper officers thereunto 

duly authorized, this_day of_, 

A. D. 192... 

The Evergreen Cemetery Association, 
By__, Pres. 

Attest: 

_, Secy. 

Signed and acknowledged in presence of 


Before me, the undersigned authority, per¬ 
sonally appeared _, President, 

and _, Secretary, of The Ever¬ 

green Cemetery Association, who acknowl¬ 
edged that the} r did execute the foregoing 
instrument in behalf of said corporation, and 
that the same is their free act and deed as 
such officers, and the free act and deed of 
said corporation. 

Witness my hand and official seal this_ 

day of_, A. D. 192__. 


Notary Public. 
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By the end of 1921 appellant had sold crypts and 
rooms in the mausoleum under contracts on the above 
form of contract for a total sales price of $160,900. 
Of this amount contracts with a total sales price of 
$53,325 were entered into in the year 1920. Appel- 
lant kept its books upon an accrual basis and credited 
therein during the year 1921 the total sales Price of 
$160,900 to profit and loss. No forfeiture Was in¬ 
curred by any purchaser during the years 1920 and 
1921. Appellee determined that the total cost of 
the crypt and rooms sold was $86,681.45 and that the 
gross profit was $74,218.55. Sales contracts totaling 
$44,600 were fully paid up by the end of 192li. The 
total cost of the crypts, which were fully pai^. for at 
the end of 1921 as shown by appellant’s books, 
amounted to $24,095.90. The mausoleum whs com¬ 
pleted and available to patrons in the year 19^1. 

Appellee determined that the contracts of jsale for 
the mausoleum crypts constituted sales in tjhe year 
1921, and the "Board of Tax Appeals held [that in 
the absence of evidence it was compelled to Approve 

i 

appellee’s determination. From the order pf rede¬ 
termination this appeal is prosecuted. 

SUMMARY OF ARGUMENT 

A taxpayer is required to report his income! accord¬ 
ing to the method adopted in keeping his hooks of 
accounts and records. If he keeps his said IBooks on 
what is known as the accrual basis, then he must 
include in his gross income all items of incoirle which 
accrued to him during the taxable period 
Sec. 212 (b), Revenue Act of 1921. 
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Items of income accrue when liability to pay is 
incurred. When a liability to pay a definite amount 
is assumed and no contingency exists, the amount 
has been incurred irrespective of the fact that the 
amount of the liability may be due and payable 
at some future date. A taxpayer keeping his books 
and records on the accrual basis must include all 
such items in his gross income for the period in which 
the liability is incurred, whether or not payment has 
been received in that period. United States v. 
Anderson , 269 U. S. 422; Lucas v. American Code Co., 
280 U. S. 445. 

The determination of the Commissioner of Internal 
Revenue that a deficiency in tax exists is prima jade 
correct (Wickwire v. Rdnecke, 275 U. S. 101), and 
the Board of Tax Appeals is bound by such deter¬ 
mination unless the evidence clearly demonstrates 
that the action of the Commissioner was in error. 

ARGUMENT * 

Where all events have occurred which fix liability the amount 
thereof must be included in gross income for the year 
in which such liability occurs, even though not due or 
payable until some later period, where the records of 
the taxpayer are kept and the returns are made on the 
accrual basis 

The appellant, admitting that it kept its records 
and made its return for the year in question on the 
accrual basis, insists that it is not required to include 
in its gross income unpaid portions of the agreed pur¬ 
chase price of crypts and rooms in its mausoleum, 
even though the liability became fixed during the 
taxable year. The appellee insists that the total 
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amount of the purchase price of the crypts an^l rooms 
accrued to the appellant in the year 1921 and should 
be included in its gross income for that year, bince its 
records were kept upon the accrual basis. The find¬ 
ings of fact as made by the Board of Tax Appeals are 

. i 

not questioned, and such facts clearly demonstrate 
that the Board of Tax Appeals properly sustained the 

-action of the Commissioner. j 

The Board of Tax Appeals held (R. 17): j 

Petitioner kept its books of account on an 
accrual basis and credited therein for ^he year 
1921 the total contract price of all contracts 
entered into in 1920 and 1921, the anjiount of 
which was $160,900. This is a proper) method 
of accounting provided under the cir¬ 
cumstances of this case these various amounts 
so accrued became due or payable in 1921. 
By the terms of his contract each purchaser 
became bound to pay thirty per cedt of the 
agreed price on ten days’ demand |but not 
before the foundations were started; thirty 
per cent on ten days’ demand but npt before 
the exterior walls were started; thirty per cent 
on ten days’ demand but not before the roof 
was started; and the final ten per cefit on ten 
days’ demand but not before the building was 
completed. Upon the happening ofj each of 
these events petitioner had the injimediate 
and unrestricted right to recover the install¬ 
ment then due. Whether the recovery of the 
last installment was dependent ubon the 
tendering of a Certificate of Ownership is 
immaterial for tax purposes, sinc^ it was 
within the power of petitioner to m^ke such 
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tender. The payments when made at once 
became the absolute property of petitioner. 

The next question is did the total amount 
of $169,900 fall due in the year 1921? Such 
is the determination of respondent and peti¬ 
tioner so entered these items on its books. 
We can not say that both petitioner and 
respondent were in error since we are not 
informed when any of the particular steps 
recited in the contract were taken. All we 
know is that petitioner began construction 
in 1920 and that the building was completed 
in 1921. We know that all installments on 
contracts entered into in 1921 became due 
and payable in that year. We do not know 
whether ten days elapsed in 1920 after the 
foundation was started or when petitioner 
gave the first or any of the other notices. In 
the absence of evidence on these points we 
are compelled to approve respondent’s deter¬ 
mination, especially as it is in harmony with 
petitioner's accounting method. It may be 
that the foundation for the mausoleum was 
laid in 1920 and petitioner became entitled 
to or did receive the payments due upon the 
occurrence of such contingency—we have 
searched the record without avail to deter¬ 
mine if any payments represented in the 
$160,900 were due or received by petitioner 
in 1920. It is also true that some of the 
contracts were cancelled and that no sums 
of money were received thereon. However, 
if such happened in either 1920 or 1921 we 
were not informed. It may also be that the 
cost of the mausoleum determined by the 
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appellee, was too low, but appellant has 
supplied us with no convincing proof i* 1 
refutation thereof. We can not supply these 
omissions in the evidence. 

The decision of the Board of Tax Appeals is clearly 
strengthened and supported by the decisions of the 
courts. Under Section 212 (b) of the Revenue Act 
of 1921 the net income of the appellant is td be com¬ 
puted upon the basis of its actual accounting period, 
in accordance with the accounting method Employed 
by it in keeping its books, if such method clearly 
reflects its income. It employed the accrual method 
which does clearly reflect its income. The Commis- 

i 

sioner adopted the same method in arriving at its 

i 

liability and determined the deficiency accordingly. 
It can not be doubted that the net income was cor- 
rectly ascertained and the deficiency determined 
upon the accrual basis. United Slates v. American 
Can Co ., 2S0 U. S. 412, 50 Sup. Ct. 177; Niles Bement 
Pond Co. v. United States , 281 U. S. 357, 50 Sup. Ct. 
251; United States v. Mitchell , 271 U. S. 9; Aluminum 
Casiings Co. v. Rouizahn , 31 F. (2d) 669 (C. C. A. 
6th), (Certiorari granted 280 U. S. 540). A tax¬ 
payer keeping its records on the accrual bitsis must 
include in its gross income for the taxable period the 


total amount of its sales made in that ypar, even 
though such amounts are not collected unlfil a later 
period. Weed & Bro. v. United States, 3^ F. (2d) 
935 (Court of Claims), Certiorari applied fcjr. /$**A**J 
The total amount of the purchase pri<be of the 
crypts and rooms should be included in !the gross 
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income for the year 1921. On the facts proved none 
of the contingencies fixing date of payment can be 
found to have occurred in 1920, but as the crypts were 
completed in 1921 and as appellant credited on its 
books the total price in that year, all contingencies 
were properly found to have occurred in 1921 and the 
price was properly accrued. It can make no differ¬ 
ence that by agreement or otherwise the amounts were 
not paid until a later, date. When the liability became 
fixed for the payment of the purchase price and no 
contingency existed affecting it, the purchasers be¬ 
came unqualifiedly liable and the amounts were 
accrued. The fact that certificates of ownership were 
not delivered until a later taxable period can not 
change the fact that the liabilities of purchasers had 
accrued and were taxable to the appellant for the year 
1921. Clara Brunton , Executrix , v. Commissioner , 
decided July 14, 1930, not yet reported but found in 
C. C. H. Fed. Cts. 1930, Vol. Ill, Sec. 9489 (C. C. A. 
8th). If ) s>) tuX « *~v Oft. W / o, 

Under the method of accounting adopted by the 
appellant, its income accrued to it as soon as the 
liability of its customers was incurred. The liabil¬ 
ity was incurred when the customers agreed uncon¬ 
ditionally to pay the specified amounts. They agreed 
in their undertakings to purchase crypts and rooms; 
to pay i 30% of the contract price on ten days’ 
demand, when the foundation was started; 30% 
on ten > days’ demand, but not before the exterior 
walls were started; 30% on ten days’ demand, but 
not before the roof was started; and the remaining 
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10% on ten days 7 demand after the building was 
completed. These agreements were made during 

1920 and 1921, but the evidence does not disclose 

7 | 
that the foundation was started before 1921.) It is 

i 

further disclosed by the evidence that the entire 
building was completed in 1921. It follows tljiat the 
liability of all the purchasers for the purchase price 

j 

of the crypts and rooms became unqualifiedly fixed 
and determined in 1921, and were properly accrued 
by appellant in that year. United States v. Ander¬ 
son ., 269 U. S. 422; American National Co. v. United 
States , 274 U. S. 99, 105; Lucas V. Americdn Code 
Co ., 280 U. S. 445; (50 Sup. Ct. 202); S. Naitove & 
Co. v. Commissioner , 32 F. (2d) 949; (Ct. Abps. D. 
C.) (certiorari denied, 280 U. S. 582, 50 Sup. pt. 34); 
Rouss v. Bowers , 30 F. (2d) 628; (C. C. 2nd) 
cert, denied, 279 U. S. 853; Vang v. Lewellytyj 35 F. 
(2d) 283 (C. C. A. 3rd). j 

The appellant had the burden of proving that the 
Commissioner's action was incorrect and unlawful in 
asserting the proposed deficiency. Reinecke v. Spald¬ 
ing , 280 U. S. 227, 232-233; Botany Mills vj. United 
States , 278 U. S. 282; Wickwire v. Reinecke, 275 
U. S. 101, 105; United States v. Anderson , 2^69 U. S. 
422; Fester v. Commissioner , 38 F. (2d) 155. It is 
submitted that the Board of Tax Appeals could not 

i 

have reasonably reached any other conclusion under 

i 

the facts as found by it. I 

. | 

Counsel for the appellant cites Section 11849 of the 
Compiled Laws of Michigan in support of his con¬ 
tention. The section referred to relates to the sale 
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of personal property and can have no bearing on 
this case. 

The following Board cases are also cited in support 
of the appellant’s contention. W. L. and J. D. 
Griffiths, 10 B. T. A. 799; Buckeye Engine Company, 
11 B. T. A. 318; Abraham B. Johnson et al., 7 B. T. A. 
820; Rice, Barton & Fales, 15 B. T. A. 510. An ex¬ 
amination of the facts in these cases clearly discloses 
that none of them decide the question involved in the 
instant case. They decide that obligations entered 
into for the purchase of property do not become a 
fixed liability until some condition has been per¬ 
formed or option exercised. It is noted that the last- 
cited case was reversed by the Circuit Court of Ap- 
peals for the First Circuit, 41 F. (2d) 339, but the 
decision does not alter the lack of applicability to the 
situation presented here. 

The case of Stieff v. Tait, 26 F. (2d) 489; and the 
case of Lucas v. North Texas Luwjoer Co .. 280 U. S. 
538, 50 Sup. Ct. 184; and Bedell v. Commissioner, 
30 F. (2d) 622, are also relied on. These cases involve 
the exercise of an option to buy real estate. They 
decide that the obligation for the purchase price be¬ 
comes a fixed liability when the conveyance has been 
actually made. Many other cases are urged, which 
do not appear to be in point, and it will be unnecessary 
to discuss those cases in this brief. 

Counsel for the appellant insists that it has been 
the policy of the Treasury Department to consider 
obligations for the purchase price of property as be¬ 
coming fixed when the purchase contract has been 
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completed by a transfer of the title or possession of 
the property. A number of Departmental Orders 
are referred to in support of the contention^ The 
position of the Treasury Department is not different 
from the rulings established by the decisions of the 
courts and the Board of Tax Appeals on the same or 
similar statements of fact. The Department has 
simply maintained in the absence of an agreement to 
the contrary that an undertaking to purchase prop¬ 
erty becomes a fixed obligation when the conditions 
of the contract have been discharged and titlq to the 
property conveyed or possession delivered. 

A different situation is presented here. Tjhe con¬ 
tract fixed the events from which liability ajccrued. 
The appellant had the right to demand payihent of 
the stipulated amounts upon the happening! of the 
specified events. The purchaser was bound to pay 
those amounts on the happening of such j events, 
and in the event of default on the part of the purchaser 
the total amount paid became liquidated carnages 
and belonged absolutely to the appellant. The mak¬ 
ing of a demand for the payment and the execution 
and delivery of a certificate of ownership had nothing 
to do with the fixing of the liability for the payment 
of the different installments. The purchasers! became 
bound for the payments as a fixed definite liability 
upon the happening of the specified events before 
any demand for payment or execution and delivery 
of a certificate of ownership was made. The [demand 
for payment had nothing to do with fixing the lia¬ 
bility. It only determined the date of payment. 
The execution and delivery of the certificate o{l owner- 
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ship had nothing to do with fixing the liability for the 
payment. That transaction followed in the event of 
the total payment of the agreed purchase price. If 
for any reason the purchaser defaulted before the 
total payment the full amount paid became the prop¬ 
erty of the appellant under the terms of the agree¬ 
ment to purchase. It is submitted that there is no 
error in the decision of the Board of Tax Appeals. 

CONCLUSION 

In conclusion it is submitted that the total amount 
of the purchase price of the crypts and rooms in the 
appellant’s mausoleum accrued in the year 1921, 
and that the action of the Commissioner in restoring 
the unpaid portions thereof to the gross income for 
that year is without error and the decision of the 
Board of Tax Appeals in sustaining his action is 
correct and should be affirmed. 
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